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In recent years and decades, authoritarian regimes and illiberal democracies have 
passed and enforced punitive memory laws, intending to ban certain interpretations of 
past events or sheltering official versions of history against challenges. This comes 
with no surprise in countries whose governments undermine pluralism and assume the 
existence of a historical truth that is stable over time, invariable, and self-explanatory. 
But why do liberal democracies, committed to political pluralism and open debate, pass 
laws that penalize challenges to certain interpretations of the past and restrict freedom 
of speech? This article argues that liberal democracies may do so yielding to bottom–up 
pressure by courts and to regulate civil law disputes for which existing legislation and 
jurisprudence may not suffice. Based on case studies from germany, France, 
Switzerland, Poland, Ukraine, Russia, Turkey, Rwanda, and the former Yugoslavia, we 
also found punitive memory laws in liberal democracies narrower and more precise 
than in nonliberal states.

Keywords: memory laws; criminal law; liberal democracy; memory politics

Introduction

In recent years, many countries have passed and enacted memory laws, either to 
promote certain state-sponsored interpretations of past events or to ban statements 
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about the past with or without any criminal sanctions.1 Uladzislau Belavusau and 
aleksandra gliszczyńska-grabias describe them, more broadly, as acts that enshrine 
state-approved interpretations of crucial historical events.2 This definition leaves it 
open whether such memory laws are laws in the narrow sense of the term, imposing 
certain obligations and conferring certain rights on natural and legal personalities or 
whether they remain mere declarations by lawmakers. In this article, we will not deal 
with non-binding memory laws, parliamentary resolutions, and declarations but with 
the punitive strand of memory laws, those that impose criminal sanctions. They are 
mostly, but not solely, directed against Holocaust denial. among such anti-denial 
laws, one can also find a new Polish law criminalizing the denial of atrocities com-
mitted by “Ukrainian collaborationist movements” against Polish citizens and Jews 
in some parts of Poland’s eastern territories during the end of World War II, Rwandan 
legislation against denying the existence of the 1994 genocide, and Polish, Russian, 
and Ukrainian laws whose aim is to prevent the reputation of the respective nation 
and/or its (state-declared) heroes from being sullied by criticism. The laws that pro-
tect the reputation of past heroes usually also contain to some extent (either in the 
legislation or the ensuing jurisprudence) statements about the past, for which the 
state’s monopoly of coercion is used to either ban or protect them.

all memory laws have something in common, no matter, whether they ban the 
denial of crimes or promote heroism. They assume certain past events to be more 
important for society than others, either because these events are regarded as a threat 
to important societal and political values that the government wants to uphold or 
because they are regarded as a kind of official truth that should be protected from any 
challenge. The mere existence of such laws is likely to create a body of legally 
enforced knowledge that the law shelters from the public’s scrutiny and removes 
from the realm of historical dispute. Judges and lawyers may try to change, amend, 
and challenge such a body of legally defined knowledge, while the law deprives 
historians, citizens, and journalists of the right to do so. From this perspective, every 
memory law, punitive or not, creates a tension between the principle of free speech, 
press freedom, and academic freedom on the one hand and the values the law seeks 
to protect. This tension mounts when liberal democracies, which cherish these three 
freedoms, enact memory laws that include punishment and are therefore likely to 
trigger chilling effects on the public, historians and journalists, running counter to 
liberal democracies’ commitment to pluralism and open debate. Nevertheless, liberal 
democracies also have passed and implemented punitive memory laws.

This tension, while sometimes present in the literature about memory laws, has so 
far never been explained through a comparative approach. Instead scholarship about 
punitive memory laws has focused on their content, legal significance, and the ten-
sion between national legislation and supranational jurisprudence, with the latter 
almost entirely focusing on the european Court of Human Rights.3 This article takes 
a different approach: We neither investigate this tension nor punitive memory laws’ 
consequences for the three above-mentioned freedoms. Instead, we inquire into the 
reasons why liberal democracies allow this tension to arise.
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We proceed in the following way. First, we present the puzzle that we intend to 
solve: Why do liberal democracies pass and enact punitive laws which run counter to 
their commitment to free speech, pluralism, and open debate?

To explain this apparent contradiction, we use nonliberal regimes that have enacted 
punitive memory laws as a control group and examine the reasons, circumstances, and 
scope of their laws. after scrutinizing the scope of punitive memory laws’ application 
in liberal-democratic and nonliberal countries, we examine the context of the legisla-
tion process and establish whether these laws were imposed in a top–down process or 
constituted lawmakers’ responses to bottom–up pressure by civil society, legal activ-
ism by the courts, or public opinion. Then we present our conclusion, which explains 
the difference between the enactment and application of punitive memory laws in 
liberal and nonliberal countries and how they differ in scope.

The Liberal-Democratic Puzzle

There is a multitude of punitive memory laws—enacted by all kinds of political 
regimes—and they all have in common the aim of limiting the scope of interpreta-
tion of underlying events by imposing criminal sanctions on some of these interpre-
tations. But there is no clear link between the significance of these underlying events 
and the penalization of some of its interpretations. In other words, in some countries, 
certain past events are criminalized because they are important owing to their scope 
and their significance for the country’s politics of history, while other countries with 
similar politics do not resort to criminal law to protect public memory about past 
events of a comparable scope.

Israel protects the memory of the Holocaust by a punitive law that bans Holocaust 
denial,4 while Bosnia-Herzegovina has so far refrained from doing the same regarding 
the genocide in Srebrenica. Rwanda bans genocide denial in the framework of a law 
severely punishing genocide ideology,5 while Ukraine, which declared the great 
Famine of the early 1930s “a genocide against the Ukrainian people” and its denial as 
“unlawful,” did not enact any criminal law provisions which would effectively penal-
ize Holodomor denial.6 In addition, Ukraine’s law no. 314-VIII introduced the basis 
for legal prosecution of people who publicly reject the legality of Ukraine’s fight for 
independence in the twentieth century.7 This provision is vague and somehow similar 
to the provision in the law on Holodomor. They are nevertheless punitive because by 
declaring the incriminated conduct “unlawful,” both laws facilitate the imposition of 
civil law sanctions and disciplinary sanctions on a trespasser.8 In contrast Ukraine’s 
law no. 317-VIII, which criminalizes the production, distribution, and public use of 
the symbols of the communist and national-socialist totalitarian regimes introduces 
clear-cut criminal sanctions of up to ten years, if a representative of public authority 
commits them, if an organized group commits them repeatedly or uses mass media for 
the commission of these crimes. The law amended article 436-1 of Ukraine’s criminal 
code and even foresaw the possibility of property confiscation.9
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Croatian authorities have not enacted any punitive memory laws, but there have 
been several attempts to do so related to the Croatian War of Independence as well as 
the Second World War. Two parliamentary declarations nominally define the narra-
tive related to the so-called Homeland War (Domovinski rat), the official Croatian 
name of the conflict lasting from 1991 to 1995 that resulted from Yugoslavia’s dis-
solution. The Declaration on the Homeland War (enacted in 2000) and the Declaration 
on Operation Storm (enacted in 2006) define the conflict as an unwanted defensive 
war against Serbian aggression. During 2015, right-wing politicians attempted to 
make public officials’ statements contrary to the parliamentary declarations punish-
able by a fine, but quickly abandoned this initiative.10 In 2018, the government-
appointed Commission for Dealing with the Past issued a “Document of Dialogue,” 
which suggested regulations about the legality of symbols (both communist and fas-
cist) from Croatia’s past after Ustaša symbols had appeared next to the Jasenovac 
concentration camp.11 although the centre-right government had declared that it 
would include the Commission’s recommendations to regulate the use of controver-
sial symbols into the criminal code, it never did.12

It is impossible to explain these differences across countries by pointing to the 
underlying historical events and their significance for victims, survivors, or for the 
collective memory of the respective society. Neither memory laws’ sanctions nor the 
probability of states enacting them are proportional to the significance, the number 
of victims, or the damage associated with the underlying past events with which 
these laws deal. While the Holocaust, whose memory is now protected by criminal 
law in most european countries, caused more victims than the genocide in Srebrenica, 
the memory of which does not enjoy the protection of criminal law, the Rwandan 
genocide, whose denial is punished, caused fewer victims than the famine in Ukraine, 
whose denial does not trigger sanctions under criminal law.

The key to explaining the emergence and development of punitive memory laws 
may therefore consist in the character of the state which passes and enacts them, 
rather than in the past events which these laws concern. eva-Clarita Pettai’s frame-
work, which divides memory laws into anti–hate speech memory laws, post-com-
munist memory laws, and anti-liberal memory laws, according to the justifications 
with which they were enacted and the goals they aim to achieve, provides some 
possible guidance that may lead to such an explanation. She claims punitive mem-
ory laws serve two main purposes: to “enforce a myth of national heroism/victim-
hood and defend perpetrators of state crimes against critical scrutiny” and to 
“protect ‘the nation’ from the influence of liberal ideas of pluralism and open his-
torical discourse.”13 These are purposes that fit almost perfectly into the agenda of 
governments in nonliberal regimes, but they are hardly applicable to liberal, plural-
ist democracies. eric Heinze has framed such provisions as “self-exculpatory” 
memory laws. He distinguishes such laws, which punish or discipline those who 
accuse states of having committed human rights abuses, from “self-inculpatory” 
memory laws, when speakers are punished for denying the state’s criminal con-
duct, such as Holocaust denial laws.14 “Self-exculpatory” laws are certainly a 
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domain of authoritarian countries, whose governments try to regulate the flow of 
opinions and arguments, restrict or ban interpretations which are not in line with 
official policies and pre-empt criticism of the regime and its predecessors in the 
past, which could undermine the incumbent government’s legitimacy. It comes as 
no surprise that authoritarian governments use their leverage over lawmakers to 
impose self-exculpatory and punitive memory laws to shelter a state-sponsored 
and hardly ever pluralist collective memory from the challenges of open debate 
and academic scrutiny. However, some liberal democracies also use punishment to 
ban or reinforce certain statements and interpretations about past events. Therefore, 
the political system cannot explain why punitive memory laws come into being, 
but it might well be helpful for explaining how such punitive memory laws come 
into being and why they are shaped differently in liberal countries than in other 
political systems.

Liberal, pluralist democracies have increasingly resorted to non-punitive, 
declarative memory laws, especially regarding atrocities committed in other 
countries. The most prominent example is the massacre of armenians during 
World War I in the late Ottoman empire, which the parliaments of various coun-
tries have declared “genocide.” The emergence of these non-punitive laws is 
sometimes explained by pointing to the wish to protect minority interests.15 This 
argument often surfaces in debates and jurisprudence concerning Holocaust 
denial, and it is invoked by supporters of such laws. It often serves as a justifica-
tion for passing such laws, but it does not explain why they are passed: In France, 
Switzerland, germany, greece, and many other countries that either protect the 
Holocaust or the massacres against armenians from denial, there are many more 
(and often even bigger) vulnerable minorities than just Jewish and armenian peo-
ple, but despite that there have been no attempts so far to shelter Sudanese, 
Ukrainians, Rwandans, Burundians, or Roma from denial of massacres that 
affected their communities in the past.

The prevention of denial was no urgent matter in any of the countries whose law-
makers approved “armenian genocide”—resolutions, unlike Holocaust denial, 
whose prevalence often triggered amendments to punitive memory laws, for exam-
ple, in germany and France. In other liberal democratic countries, the respective 
memory laws remained declarative.16 They contributed to the emergence of emanuela 
Fronza’s hierarchy of commemorative events, but they did not in any way restrict 
freedom of speech or media pluralism and can therefore be regarded consistent with 
the value commitments of liberal, pluralist democracies.17

We may therefore conclude that liberal democracies sometimes enact punitive 
memory laws, justifying them with claims about minority protection. But sometimes, 
they do not do that and refrain from protecting all minorities for which banning 
denial of past atrocities would be meaningful. Many liberal democracies have never 
enacted such laws at all. The puzzle is: If not because of minority protection, why 
then did those liberal democracies with punitive memory laws pass them? The rea-
son must lie elsewhere.
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Hybrid Systems’ Punitive Memory Law Puzzle

Limiting the space of historical interpretation and open debate about the past is 
unsurprising for political systems whose rulers try to undermine pluralism and 
assume the existence of a historical truth that is stable over time, invariable, and 
self-explanatory. There is no tension between these systems’ commitments and the 
use of punitive memory laws. The puzzle with such systems is a different one: Some 
of them do not resort at all to punitive memory laws. There is no such law in 
Hungary, a hybrid electoral system with barely competitive and increasingly author-
itarian features. Before its transition in 2019, Sudan neither criminalized calling the 
atrocities in Darfur a genocide, nor did it impose a specific interpretation of these 
atrocities (though at various points in time, censors intervened against blaming the 
al-Bashir government for the violence).18

It is of utmost importance for this article’s argument to emphasize that it is not our 
intention to explain the variance in the emergence and content of punitive memory 
laws in countries that cannot be labelled liberal democracies. In this article, we do 
not try to explain why and how illiberal regimes, outright dictatorships, and authori-
tarian regimes (no matter whether competitive and/or electoral) differ in their 
approach to punitive memory laws; why some illiberal countries refrained from 
enacting such laws while others did; or why some illiberal countries’ memory laws 
are more punitive than others’. This would require a different methodology and a 
different article structure; it would force us to focus on illiberal countries only and it 
would require us to elaborate a categorization of each country in terms of its political 
system, engulfing us in the highly controversial debate about the features that distin-
guish the different categories of political regimes and political systems from each 
other. In addition, it would contribute nothing to our argument, because hardly any 
of those illiberal countries’ political systems that we put under scrutiny in this article 
was stable over time, not even during the period that is relevant for our argument. In 
1951, when Turkey enacted its first punitive memory law, the country was about to 
democratize, shifting from a one-party system to political pluralism, while now the 
same law is often used to stifle political dissidence under increasingly authoritarian 
circumstances.19 The situation in Ukraine is similar, but even more dynamic: The 
Ukrainian laws we analyze in this article were passed during the political transition 
from a hybrid regime with authoritarian features to a pluralist multiparty democracy 
but are now implemented under the conditions of a pluralist presidential democracy. 
according to Rwanda’s constitution, the country is a democracy but its parliament is 
partly elected and partly co-opted, and the provisions shaping the government’s com-
position are based more on principles of power sharing than on majoritarian democ-
racy. Poland has become a hybrid regime, but it still differs a lot from the pluralist 
presidential democracy in Ukraine and the increasingly authoritarian presidential 
system in Russia. To avoid lengthy and controversial deliberations about the charac-
ter of each of these countries, which would not affect our argument anyway, we 
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divided the cases we examine in this article into two categories: countries that are 
undoubtedly liberal democracies (germany, Switzerland, and France) and illiberal 
countries, without defining their political systems in more detail.20 We assume liberal 
democracies to be countries whose political systems are based on functional institu-
tional checks and balances, the rule of law and an independent judiciary, with 
entrenched rules and institution for the protection of minorities and the constitutional 
order, where the interplay between these institutions efficiently safeguards political 
pluralism. In such countries, the probability of an alternation of power in elections is 
high because elections are competitive and difficult to forecast, while the cost of 
defection from the established institutional framework for potential spoilers is high.

How Punitive Memory Laws Work

emmanuela Fronza has proposed to distinguish memory laws according to their 
intended impact on public opinion: whether it was the lawmakers’ objective to pro-
tect a consensus in society or to ban dissidence.21 But memory laws hardly ever 
provide a clear interpretation of past events. They ban certain statements and inter-
pretations of past events, but usually do not offer any precisely defined replacement. 
Banning denial of the Ukrainian Holodomor or the Rwandan genocide does not 
amount to the promotion of an official narrative which would define the constitutive 
elements of the Holodomor or the Rwandan genocide. In 2003, Rwandan lawmakers 
provided some guidance to citizens who were uncertain about the underlying geno-
cide definition, when they replaced the notion of “Rwandan genocide” by “genocide 
against the Tutsi,” making it clear the law would protect the emerging worldwide 
consensus according to which the Tutsi had been the genocide victims.22 The 
Ukrainian provisions concerning the great Famine do not contain such guidance, 
they only ban denial of the famine as a genocide, but do not promote a specific offi-
cial narrative.23

Punitive memory laws are often fuzzy and give prosecutors and courts much lee-
way in the practical implementation of their legal provisions. This is most visible in 
the case of Turkey, where almost any label for Kemal atatürk can lead to criminal 
sanctions, even calling him just “this man.”24 In a similar way, the Polish IPN-law in 
the form in which it remained in force after parliament had amended and the 
Constitutional Court had corrected it, leaves it to the fantasy of each citizen, which 
Ukrainian organization should be regarded as “collaborationist,” and whether down-
playing its atrocities against Polish citizens amounts to denial.25 The law does not 
protect any coherent narrative, it does not even clearly circumscribe the interpreta-
tion that lawmakers intended to ban.26

It is therefore worth mentioning that punitive memory laws in liberal, pluralist 
democracies are usually very precise and narrower than in autocratic, illiberal 
democracies and hybrid regimes.27 The eU’s framework decision of 2008 against the 
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denial of international crimes and the Holocaust does not criminalize denial of any of 
these atrocities as such, but makes criminal sanctions contingent on the perpetrator’s 
intentions.28 It envisages punishment only if denial is rooted in the perpetrator’s wish 
to “publicly condone, deny or grossly trivialise” the crimes enumerated in the frame-
work decision, when such a conduct is directed against a minority and “likely to 
incite to violence or hatred against such a group.” Such a conduct can (but need not) 
be sanctioned by a member state, if it is likely to “disturb public order” or if it is 
“threatening, abusive or insulting.” Mere denial is therefore not enough to trigger 
sanctions; additional criteria must be met. The concept of “likely to disturb public 
order” is a clear hint at german legislation, which followed the same logic, long 
before the framework decision was even discussed. Denial of the Holocaust and 
other international crimes only led to criminal sanctions under german domestic law 
if the perpetrator intended to “disturb public peace” or “attack the constitutional 
order.”29 These additional conditions for punishment are the result of the jurispruden-
tial meanders that triggered the underlying legislation and later its various amend-
ments. The evolution of germany’s punitive memory law, whose core consists in art. 
130 of the Criminal Code (Strafgesetzbuch), also provides an explanation about why 
liberal-democratic states with strong institutional rule-of-law safeguards may pass 
legislation imposing restrictions on certain statements about the past and thus—at 
least to some extent—limit the scope of freedom of speech.

Making Punitive Memory Laws

New legislation can enter into force because of a top–down approach, when a 
government that enjoys the necessary majority in parliament passes new laws no 
matter whether they are endorsed by the public or a president or dictator imposes 
new regulation based on decrees or orders that do not require parliamentary scrutiny. 
New legislation can also come into effect as a result of grassroots pressure from 
either citizens’ initiatives, interest groups, legislative initiatives from members of 
parliament or judicial activism by judges and courts, when they trigger new legisla-
tion by issuing controversial verdicts contradicting predominant legal values or the 
intentions of lawmakers. For this article, we also regard legislation for which there 
was no visible majority in opinion polls when they were enacted, as imposed from 
above, while legislation supported by the public will be regarded as the result of 
grassroots pressure. We hypothesize that lawmakers would respond to public opin-
ion by passing the respective legislation when the latter was driven by demand rather 
than supply.30

In almost every case, in which a new punitive memory law came into being, the 
respective legislation was the result of governments’ top–down decision making.31 
In Turkey, the law protecting atatürk’s memory was the culmination of a personal-
ity cult, which had already started during his life. His statues and busts adorned 
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many public spaces, and his pictures hung in every government office. The ten-
dency to glorify him was briefly interrupted after his death in 1938 when his succes-
sor İsmet İnönü replaced atatürk’s picture on banknotes and stamps with his own 
image. The politicians who defeated İsmet İnönü during the first free elections in 
1950 reinstalled the atatürk cult. In 1951, they made insult to atatürk’s memory a 
punishable offence that was very widely used in relation to historical statements and 
interpretations.32 The law was imposed top–down although it reflected atatürk’s 
popularity. Turkish prosecutions involving attempts to criminalize certain state-
ments about or interpretations of the past often rely on the atatürk law as their legal 
basis, among others.

In Russia, attempts to shelter the myth of the Soviet Union’s anti-fascist war 
from challenges by people equating fascism with communism (and Stalinism) have 
enjoyed relatively high support in opinion polls.33 President Vladimir Putin clearly 
approved a demand-driven memory law when he signed the final version of the 
Yarovaya act in May 2005, which punishes with “correctional labor” of up to one 
year or a fine any denial of crimes established by the judgment of the Nuremberg 
Tribunal and bans dissemination of knowingly false information about the Soviet 
Union’s conduct during World War II, as well as “insults to symbols of Russia’s 
military glory.”34 The new law had almost unanimous support in the Duma35 and 
was, according to opinion polls, supported by 80 percent of respondents. It fit well 
into the government’s official memory policy, but it is difficult to label it as merely 
supply-driven.36

In Ukraine, transitional legislation, which forbids sullying the reputation of anti-
Soviet war heroes, banned communist symbols and Holodomor denial, was accom-
panied by some but no majoritarian support in opinion polls, and at that time neither 
lustration nor de-communization laws (of which the punitive articles concerning his-
tory formed parts) were regarded as a priority by respondents.37 The post-Maidan 
Verkhovna Rada adopted the transitional justice laws, five months after early elec-
tions in October 2014. Many activists who had become popular during the euromaidan 
entered the new parliament and proposed a package of anti-communist laws. after 
the Russian intervention in Ukraine’s east, the initiators of these laws regarded them 
as mechanisms that could support the state in designing and spreading unifying nar-
ratives during foreign aggression.38 Similarly, the adoption of the Law condemning 
communism (no. 317-VIII) was expected to help, among other things, to “eliminate 
the threat for the sovereignty, territorial integrity and national security of Ukraine.” 
One can explain the 2006 Holodomor law in a similar way. Then president Viktor 
Yushchenko strongly promoted it as a kind of “founding myth” of contemporary 
Ukraine. There is no evidence for these laws as demand-driven.

There are some ambiguous cases, though. The Polish IPN law in its initial, very 
punitive version (which entered into force and was then immediately amended 
because of external pressure), was the result of a clear-cut top–down process, during 
which the government of the ruling “Law and Justice” party used the vehicle of a 
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parliamentary initiative (of its own members of parliament) to speed up the legisla-
tive process and circumvent the requirement of broad consultations within the gov-
ernment and among the public. It restricted the opposition’s speaking time, and 
president andrzej Duda immediately signed the law (then sending it to the 
Constitutional Court for scrutiny).39 This happened because the government appar-
ently feared the bill would not enjoy enough public support, which turned out only 
partially correct. But the bill also enjoyed considerable support from opposition MPs 
when parliament voted on it and a large (though not majoritarian part) of respondents 
in opinion polls also supported the bill. Forty percent of respondents were in favor of 
punishment for statements sullying the Polish state and nation (which the law fore-
saw) and an absolute majority of 53 percent urged the president to sign the bill, after 
parliament had approved it.40

There are no opinion polls available about the Rwandan public’s attitude towards 
the law against “genocide ideology.” In the new Rwandan Constitution of 2003, the 
preamble stated the government’s intentions to combat “genocide ideology.” In 
addition, the “law against genocide ideology” was a response to a study that the 
Rwandan Senate commissioned and that revealed the entrenchment of genocide ide-
ology in Rwandan society.41 There never was any grassroots initiative calling for the 
enactment of such a law, and the law can clearly be identified as supply-driven, simi-
lar to Israel’s Law on the Denial of the Holocaust (no. 5746-1986) of 1986, which 
includes sanctions of up to five years of imprisonment.

While Turkey forms one extreme point of top–down imposed punitive memory 
laws, germany is on the opposite end of our model. When the need arose in the postwar 
Federal Republic of germany (FRg) to include provisions protecting the Jewish 
minority in germany from libel and discrimination, the country’s criminal code only 
comprised an old provision forbidding “class struggle” and propaganda directed 
against the upper classes. The provision stemmed from the german empire before 
World War I, when it had been frequently invoked to harass the social democratic 
movement. after 1949, it could also be used to harass communist parties, which was 
probably the main reason why it was never revoked. all attempts by opposition parties 
to abolish or expand its scope to other forms of incitement to hatred had failed, when 
Friedrich Nieland, a businessman from Hamburg, sent out leaflets and letters to politi-
cians in which he blamed “international Jewry” for the war and denied the Holocaust.42

Members of the Jewish community in Hamburg filed a lawsuit under the ‘insult’ 
article of the Criminal Code (art. 185), but the court of first instance found that Jews 
from Hamburg were not entitled to sue, because the pamphlet had targeted “interna-
tional Jewry,” and the plaintiff had not proven to be one of its members. The verdict 
was upheld in the second instance, making it clear that, based on existing legislation, 
the courts would struggle to adjudicate such cases in a way that the public and the 
political establishment could endorse.43 The Nieland case triggered an amendment, 
which the Bundestag unanimously approved in May 1960, replacing the formula 
criminalizing incitement to violence against “classes” by a broader clause, forbid-
ding calls for hatred and violence against “parts of the population.” The judges 
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forbade “assaulting the human dignity of others” if such assaults were connected to 
incitement of hate, violence, offense, to utterances of disdain or slander. Punishment 
could then stretch from three months up to five years, and the possibility of imposing 
a fee was abolished. The new article had become more individualistic. Where the old 
article 130 had only protected religious groups (but Jews had been excluded from 
this privilege), the new version protected everybody’s “human dignity.”44 Henceforth, 
Jewish citizens were entitled to sue in cases like Nieland without the need to prove 
their identity or group affiliation. Later, article 130 was amended several times to 
adapt it to new developments (like the emergence of the Internet) and other short-
comings in jurisprudence.45

Because of a lack of opinion polls about the different amendments of art. 130, it is 
impossible to trace whether these changes were demand- or supply-driven, but the 
history of these amendments makes it clear that legislation emerged because of grass-
roots pressure triggered by the courts’ jurisprudence. existing legislation in the 1950s 
had made it impossible for courts to solve civil law conflicts in a way that would sat-
isfy the public and the political establishment, and the Bundestag had amended art. 
130 of the criminal code to relieve victims of transgressions like the one Nieland had 
committed from the need to initiate cumbersome civil lawsuits, which required them 
to prove their Jewishness.46 The FRg’s punitive memory law came into being because 
of the courts’ failure to solve civil lawsuits in a satisfactory way.

The enactment of the French gayssot act followed the same pattern.47 In 1978, 
Robert Faurisson, a professor at the University of Lyon, denied the existence of the gas 
chambers in an article in Le Monde. Three years later, Faurisson was sentenced to a 
symbolic fee by a court that had refused to investigate the veracity of Faurisson’s 
claims and to adjudicate whether Holocaust denial was a crime. He had been taken to 
court by several anti-racist organizations that had filed civil complaints against him.48

after lengthy discussions in and outside parliament, the 1972 Pleven act, which 
had criminalized racial, ethnic, religious, and national discrimination, was amended 
and a provision added that made punishable denial of international crimes (as adju-
dicated by the Nuremberg Tribunal) and of crimes committed by perpetrators sen-
tenced by French and international courts.49 Here, too, criminal law had responded to 
the courts’ failures to solve a civil litigation. In Switzerland, a provision like the 
german one entered into force in 1994 after an even more grassroots-driven process, 
a popular referendum. The ensuing amendment of the criminal code did not criminal-
ize mere denial, but required proof of a denier’s abusive intention or of his wish to 
denigrate the victims.50

Conclusion

at first glance, there seems to be a tension between liberal-democratic and plu-
ralist democracies, which cherish freedom of speech, academic freedom, and press 
freedom but adopt punitive laws that restrict the scope of what can be said and 
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published about the past and interfere with the realm of historians and, hence, the 
freedom of academic research. But a closer look at the way liberal democracies, 
illiberal democracies, and autocratic governments shape and implement such puni-
tive memory reveals differences that diminish these tensions. In liberal democra-
cies, punitive memory laws enter into force as a result of bottom–up dynamics that 
are often triggered by the courts’ failure to solve civil lawsuits in a way that would 
satisfy the wider public and the political establishment of the respective country. 
We do not claim here that all punitive memory laws emerged as a result of such 
grassroots pressure (because we did not examine all countries that have enacted 
such laws). But we do claim that nonliberal regimes’ punitive memory laws can be 
demand- or supply-driven, while liberal democracies only yield to grassroots pres-
sure, either from public opinion or court jurisprudence. Jurisprudence leading to 
punitive memory law legislation seems to be a feature of liberal democracies only. 
In all the nonliberal-democratic countries which we examined, it was either the 
government that initiated the adoption of such laws or they were the product of 
bottom–up pressure from the public or interest groups. This, however, is a prelimi-
nary finding from our comparative analysis of the countries which we could scru-
tinize in this article. Future research, involving additional countries (and punitive 
memory laws now in the making) may fine-tune our conclusion.

Our research also revealed a considerable variance in punitive memory laws’ 
scope and the severity of the sanctions among nonliberal countries. In addition, some 
have never enacted such laws. It remains open whether the character of the political 
regime explains the variety of memory law landscapes across nonliberal regimes or 
whether the reason for these cross-country differences stems from other factors. The 
question is intriguing but beyond the scope of this article.

Our claim is not that all nonliberal governments impose such laws against the will 
of their citizens’ majority, but that those who introduce such laws do so regardless of 
whether such laws enjoy public support or not and regardless of whether the public 
supports precisely their bill or just any possible punitive memory law, as in Poland, 
where the public supported punishment for sullying the nation but did not support the 
bill the government presented. In some of the countries examined in this article, 
governments in nonliberal democracies imposed punitive memory laws onto a reluc-
tant or indifferent citizenry (Ukraine); in others, they did so with considerable public 
support (Poland and Russia).51

In liberal democratic countries, memory laws should therefore not only be 
regarded as the result of a rise in nationalist tendencies, but they can also be an 
attempt to solve civil lawsuits that the existing law does not regulate in a legitimate 
way.52

There is yet another divide concerning the scope of such legislation between lib-
eral democratic and nonliberal regimes. germany, Switzerland, and France do not 
criminalize mere denial of the Holocaust and international crimes, if such denial is 
not part of a broader radical or extremist agenda with otherwise criminal (offense to 
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victims) or political (threat to public peace and the constitution, or racism) objec-
tives. The same is true for the eU framework decision of 2008, which includes simi-
lar preconditions for punishment.

When nonliberal regimes pass punitive memory laws, they rely on much broader 
concepts of criminal denial, which trigger excessive and disproportional punishment 
by courts. While French, german, and Swiss courts punished prominent perpetrators 
with clear political agendas, Ukrainian courts used the newly established legislation 
to punish mainly low-ranking perpetrators without any political agenda, in a similar 
way to Turkish courts.53
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